
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



550 VIRGINIA LAW REGISTER. [Nov., 

under them, or their wives uniting in the execution of any contracts or convey- 
ances (and with full power to mortgage, &c.) And in further trust that all the 
net proceeds derived from the said property, whether from sales, &c. — after pay- 
ment of expenses, and after paying to each of the eesluis que trust, their heirs or 
assigns, his proportion of certain moneys advanced and to be advanced for pur- 
chase money, development or other purposes, shall be distributed one-half to the 
grantor, and the other half in equal proportions among said cestuis que trust, their 
heirs or assigns. 

Further understood that it shall be the duty of the trustees to submit themselves 
at all times to the order and direction of the majority in interest of the cestuis que 
trust, their heirs and assigns, duly communicated to them in writing; but this ob- 
ligation to be inoperative as to purchasers or other persons dealing with the 
trustees, and the execution of any deed or contract relating to the estate shall be, 
in favor of the grantee, conclusive evidence of the authority of said trustees to 
make the same. 



Implied Warranty of Quality on a Sale or Provisions. — See this sub- 
ject fully discussed in monographic note, 75 Am. Dec. 165-175, to Hunter v. State, 
11 Head (Tenn. ) 760. The general rule is that where a chattel is ascertained and 
open to inspection by the buyer, there is no implied warranty of its quality. But 
in the case of, dealers in provisions, sold for immediate consumption there is an im- 
plied warranty that they are wholesome ; so that if they prove unsound and unfit 
for food, the seller is liable, though ignorant of their condition, and though he 
gave no express warranty. This doctrine is said to rest in England on certain 
ancient statutes, but it has been held in a number of American cases as part of the 
common law. But it is strictly confined to sales by common dealers (butchers, vic- 
tuallers, etc.) for immediate domestic use. Thus, in Howard v. Emerson, 110 Mass. 
320 (14 Am. Rep. 608), it is decided that on the sale of a live cow by a farmer to 
retail butchers there is no implied warranty that she is fit for food, though he 
knows that she was to be immediately killed and cut up into beef for domestic use. 
And the same doctrine is held in Oiroux v. Stedman, 140 Mass. 439 (1 Am. St. K. 
472), where farmers, who were not dealers in provisions, killed hogs and sold them, 
knowing that the purchasers intended them for domestic use. And it is well set- 
tled that on the sale of animals by one dealer to another, or of provisions, in the 
course of a commercial transaction, there is no implied warranty. See Burnby v. 
Bolletl, 16 M. & W. 644; Howard v. Emerson, supra. But see Hoover v. Peters, 18 
Mich. 51; Sinclair v. Hathaway, 57 Mich. 60 (158 Am. Rep. 327); Van Bricklin 
v. Fonda, 12 Johns, 468 (7 Am. Dec. 339), which seem to extend the doctrine of 
implied warranty on the sale of provisions beyond the rule above laid down. 

On a sale of food for domestic animals, it may well be doubted whether there is 
any implied warranty of quality. Thus, in Lukens v. Freiund, 27 Kans. 664 (41 
Am. Bep. 429), a farmer bought of a miller a sack of bran for his cows. Before 
the, bran was sold, two copper clasps had accidentally fallen into it, without neg- 
ligence on the miller's part, and one of the cows swallowed them, and was killed 
thereby. The bran was a part of a quantity on hand, and was open to inspection. 
It was held that the law imposed no implied warranty on the miller; and it was 
said that the rule of implied warranty on a sale of provisions was founded on the 
preservation of human life and health, and the court refused to extend it to a case 



1896.] FOR THE JUNIORS. 551 

where human life and health were not endangered, and the loss was of property 
only. But in French v. Vining, 102 Mass. 132 (3 Am. Rep. 440), the defendant 
was held liable for the death of the plaintiff's cow from eating hay on which 
white-lead paint had been spilled, the defendant being aware of the fact. But 
here the action was in tort for alleged deceit, and the case does not seem in conflict 
with Lnkens v. Freiund, supra, though it is so considered in note to 73 Am. Dec., 
168. 

As to criminal liability for selling unsound provisions, Code of Virginia, sec. 
3811, enacts: " If any person knowingly sells any diseased, corrupted, or unwhole- 
some provisions, whether meat or drink, without making the same known to the 
buyer, he shall be confined in jail not exceeding six months, and fined not exceed- 
ing $100." The West Virginia statute is substantially the same. Code W. Va., 
ch. 150, sec. 19. 



Liability of Agent for Wrongs Committed by Principal's Orders. — 
While the command of the principal is always a sufficient justification of the agent 
as between him and his principal, yet the agency will never excuse the commission 
of a wrong against strangers. The principal cannot confer upon the agent authority 
to commit a tort upon the right or property of another; and, although the agent 
act in absolute good faith, he will nevertheless be liable, along with the master, for 
the consequence of any trespass so committed. True, the principal must indemnify 
the innocent agent, but this in nowise exempts the agent from liability to strangers. 

Thus it was held that an agent, whose principal had committed a secret act of 
bankruptcy in England, without the agent's knowledge, was liable for the value 
of the principal's effects, subsequently transmitted by the agent. to the principal in 
the United States: Stephens v. Ehoall, 4 Mau. & Selw. 259 ; so of an agent who 
sold certain bonds for his principal, without notice of the title of a third person: 
Kimball v. Billings, 55 Me. 147 (92 Am. Dec. 581); and an agent who purchased 
slaves at a sheriff's sale, in the name of his principal, to whom he at once deliv- 
ered them, was held liable to a third person, the real owner, for their conversion: 
Lee v. Matheios, 10 Ala. 682 (44 Am. Dec. 498); an auctioneer who, in good faith 
and without notice of a recorded mortgage, sells mortgaged chattels, paying over 
the proceeds to the mortgagor, is liable to the mortgagee for their value: Spraights 
v. Ilawley, 39 N. Y. 441 (100 Am. Dec. 452); Bobimon v. Bird, 158 Mass. 357 (35 
•Am. St. Rep. 495) ; Marks v. Bobinson, 82 Ala. 69; Merchants etc. Bank v. Meyer, 
56 Ark. 499; Coles v. Clark, 3 Cusli. (Mass. ) 399; so where an agent, on the au- 
thority of his principal, disposed »f certain goods belonging to a third person, the 
circumstance that the agent acted innocently was held no defense to an action 
against him for conversion of the goods: Everett v. Coffin, 6 Wend. 603 (22 Am. 
Dec. 551); and a stock-broker who sells stolen certificates of stock, paying over 
the proceeds to the thief, is liable to the true owner for their value; nor is it a 
valid defense that the broker acted in good faith, in ignorance of the true owner's 
title: Swim v. Wilson, 90 Cal. 126 (25 Am. St. Rep. 110); so of an auctioneer 
selling goods to which his principal has not title: Kearney v. Clutton, 101 Mich. 
106 (45 Am. St. Rep. 394). See, also, note to Baird v. Shipman (Ills. ), 22 Am. 
St. Rep. 508, 514; Johnson v Barber, 5 Gilm. 425 (50 Am. Dee. 416) ; Velsian v. 
Lewis, 15 Oregon, 539 (3 Am. St. Rep. 184); Hollins v. Fowler, L. R. 7 Q. B. 616, 



